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PART I

 
INFORMATION REQUIRED IN THE SECTION 10(a) PROSPECTUS

 
Item 1. Plan Information.
 
The documents containing the information specified in Part I will be delivered in accordance with Rule 428(b) under the Securities Act. Such documents are not required to be,



and are not, filed with the Securities and Exchange Commission (the “Commission”), either as part of this Registration Statement or as prospectuses or prospectus supplements
pursuant to Rule 424 under the Securities Act. These documents, and the documents incorporated by reference in this Registration Statement pursuant to Item 3 of Part II of
the Form S-8, taken together, constitute a prospectus that meets the requirements of Section 10(a) of the Securities Act.
 
Item 2. Registrant Information and Employee Plan Annual Information.
 
The written statement required by Item 2 of Part I is included in documents that will be delivered to participants in the plans covered by this Registration Statement pursuant to
Rule 428(b) of the Securities Act.
 

PART II
 

INFORMATION REQUIRED IN THE REGISTRATION STATEMENT
 
Item 3. Incorporation of Documents by Reference.
 
BRC Inc. (the “Company” or the “Registrant”) hereby incorporates by reference into this registration statement (the “Registration Statement”) the following documents
previously filed with the Securities and Exchange Commission (the “Commission”).
 
 (1) the Registrant’s Annual Report on Form 10-K for the year ended December 31, 2021, filed with the Commission on March 16, 2022;
 
 (2) the Registrant’s Current Reports on Form 8-K, filed with the Commission on February 10, 2022, April 4, 2022 and April 6, 2022; and
 

 (3) the description of the Registrant’s Common Stock contained in the Registrant’s Registration Statement on Form 8-A, filed with the Commission on February 9,
2022, including any amendment or report filed for the purpose of updating such description.

 
All documents subsequently filed by the Registrant with the Commission pursuant to Sections 13(a), 13(c), 14, or 15(d) of the Exchange Act, prior to the filing of a post-
effective amendment to the Registration Statement which indicates that all securities offered have been sold or which deregisters all securities then remaining unsold, shall be
deemed incorporated by reference into this Registration Statement and to be a part hereof from the date of the filing of such documents, except that information furnished to the
Commission under Item 2.02 or Item 7.01 in Current Reports on Form 8-K and any exhibit relating to such information, shall not be deemed to be incorporated by reference in
this Registration Statement.
 
Any statement contained herein or in a document incorporated or deemed to be incorporated by reference in this Registration Statement shall be deemed to be modified or
superseded for purposes of this Registration Statement to the extent that a statement contained in this Registration Statement, or in any other subsequently filed document which
also is or is deemed to be incorporated by reference in this Registration Statement, modifies or supersedes such earlier statement. Any statement so modified or superseded shall
not be deemed, except as so modified or superseded, to constitute a part of this Registration Statement.
 

 

 
Item 4. Description of Securities.
 
Not applicable.
 
Item 5. Interests of Named Experts and Counsel.
 
Not applicable.
 
Item 6. Indemnification of Directors and Officers.
 
Section 102(b)(7) of the Delaware General Corporation Law (the “DGCL”) allows a corporation to provide in its certificate of incorporation that a director of the corporation
will not be personally liable to the corporation or its stockholders for monetary damages for breach of fiduciary duty as a director, except where the director breached the duty of
loyalty, failed to act in good faith, engaged in intentional misconduct or knowingly violated a law, authorized the payment of a dividend or approved a stock repurchase in
violation of Delaware corporate law or obtained an improper personal benefit. The Company’s certificate of incorporation provides for this limitation of liability.
 
Section 145 of the DGCL, provides, among other things, that a Delaware corporation may indemnify any person who was, is or is threatened to be made, party to any
threatened, pending or completed action, suit or proceeding, whether civil, criminal, administrative or investigative (other than an action by or in the right of such corporation),
by reason of the fact that such person is or was an officer, director, employee or agent of such corporation or is or was serving at the request of such corporation as a director,
officer, employee or agent of another corporation or enterprise. The indemnity may include expenses (including attorneys’ fees), judgments, fines and amounts paid in
settlement actually and reasonably incurred by such person in connection with such action, suit or proceeding, provided such person acted in good faith and in a manner he or
she reasonably believed to be in or not opposed to the corporation’s best interests and, with respect to any criminal action or proceeding, had no reasonable cause to believe that
his or her conduct was unlawful. A Delaware corporation may indemnify any persons who were or are a party to any threatened, pending or completed action or suit by or in the
right of the corporation by reason of the fact that such person is or was a director, officer, employee or agent of another corporation or enterprise. The indemnity may include
expenses (including attorneys’ fees) actually and reasonably incurred by such person in connection with the defense or settlement of such action or suit, provided such person
acted in good faith and in a manner he or she reasonably believed to be in or not opposed to the corporation’s best interests, provided further that no indemnification is
permitted without judicial approval if the officer, director, employee or agent is adjudged to be liable to the corporation. Where an officer or director is successful on the merits
or otherwise in the defense of any action referred to above, the corporation must indemnify him or her against the expenses (including attorneys’ fees) which such officer or
director has actually and reasonably incurred.
 
Section 145 further authorizes a corporation to purchase and maintain insurance on behalf of any person who is or was a director, officer, employee or agent of the corporation
or is or was serving at the request of the corporation as a director, officer, employee or agent of another corporation or enterprise, against any liability asserted against such
person and incurred by such person in any such capacity, or arising out of his or her status as such, whether or not the corporation would otherwise have the power to indemnify
such person under Section 145.
 
The Company’s bylaws provide that we must indemnify and advance expenses to our directors and officers to the full extent authorized by the DGCL.
 
We have entered into indemnification agreements with each of our directors and executive officers. Such agreements may require us, among other things, to advance expenses
and otherwise indemnify our executive officers and directors against certain liabilities that may arise by reason of their status or service as executive officers or directors, to the
fullest extent permitted by law. We intend to enter into indemnification agreements with any new directors and executive officers in the future.
 

 

http://www.sec.gov/ix?doc=/Archives/edgar/data/1891101/000110465922034159/brrc-20220202x10k.htm
http://www.sec.gov/ix?doc=/Archives/edgar/data/1891101/000110465922019525/tm223251d1_8k.htm
http://www.sec.gov/ix?doc=/Archives/edgar/data/1891101/000110465922042214/tm2210418d1_8k.htm
http://www.sec.gov/ix?doc=/Archives/edgar/data/1891101/000110465922043270/tm2210418d2_8k.htm
http://www.sec.gov/Archives/edgar/data/1891101/000110465922015040/tm225693d1_8a12b.htm


 
The indemnification rights set forth above shall not be exclusive of any other right which an indemnified person may have or hereafter acquire under any statute, any provision
of the Company’s certificate of incorporation, the Company’s bylaws, agreement, vote of stockholders or disinterested directors or otherwise. Notwithstanding the foregoing,
the Company shall not be obligated to indemnify a director or officer in respect of a proceeding (or part thereof) instituted by such director or officer, unless such proceeding (or
part thereof) has been authorized by the Board pursuant to the applicable procedure outlined in the Company’s bylaws.
 
Section 174 of the DGCL provides, among other things, that a director, who willfully or negligently approves of an unlawful payment of dividends or an unlawful stock
purchase or redemption, may be held jointly and severally liable for such actions. A director who was either absent when the unlawful actions were approved or dissented at the
time may avoid liability by causing his or her dissent to such actions to be entered in the books containing the minutes of the meetings of the board of directors at the time such
action occurred or immediately after such absent director receives notice of the unlawful acts.
 
The Company maintains and expect to maintain standard policies of insurance that provide coverage (1) to its directors and officers against loss rising from claims made by
reason of breach of duty or other wrongful act and (2) to the Company with respect to indemnification payments that the Company may make to such directors and officers.
 
These provisions may discourage stockholders from bringing a lawsuit against our directors for breach of their fiduciary duty. These provisions also may have the effect of
reducing the likelihood of derivative litigation against directors and officers, even though such an action, if successful, might otherwise benefit the Company and our
stockholders. Furthermore, a stockholder’s investment may be adversely affected to the extent we pay the costs of settlement and damage awards against officers and directors
pursuant to these indemnification provisions.
 
The Company believes that these provisions, the insurance and the indemnity agreements are necessary to attract and retain talented and experienced officers and directors.
 
Item 7. Exemption from Registration Claimed.
 
Not applicable.
 
Item 8. Exhibits.
 

EXHIBIT INDEX
 

Exhibit
No.  Description

   
3.1  Amended and Restated Certificate of Incorporation of the Company (incorporated by reference to Exhibit 3.1 to the Company’s Form 8-K filed on February 10,

2022 with the SEC).
   
3.2  Amended and Restated By-Laws of the Company (incorporated by reference to Exhibit 3.2 to the Company’s Form 8-K filed on February 10, 2022 with the

SEC).
   
4.1  Specimen Common Stock Certificate (incorporated by reference to Exhibit 4.1 to the Company’s Form 8-K filed on February 10, 2022 with the SEC).
   
5.1*  Opinion of Kirkland & Ellis LLP.
   
10.1  BRC Inc. 2022 Omnibus Incentive Plan (incorporated by reference to Exhibit 10.8 to the Company’s Form 8-K filed on February 10, 2022 with the SEC).
   
10.2  BRC Inc. 2022 Employee Stock Purchase Plan (incorporated by reference to Exhibit 10.9 to the Company’s Form 8-K filed on February 10, 2022 with the SEC).
   
10.3  Form of Stock Option Award Agreement (incorporated by reference to Exhibit 10.10 to the Company’s Form 8-K filed on February 10, 2022 with the SEC).
   
10.4*  Form of Restricted Stock Unit Agreement.
   
23.1*  Consent of Ernst & Young LLP.
   
23.2*  Consent of BDO USA, LLP.
   
23.3*  Consent of Kirkland & Ellis LLP (included as part of Exhibit 5.1).
   
24.1*  Power of Attorney (see the signature page to this Registration Statement on Form S-8).
   
107*  Filing Fee Table.
   
* Filed herewith.
 

 

 
Item 9.
 
Undertakings.
 
(a) The undersigned Registrant hereby undertakes:
 

(1) To file, during any period in which offers or sales are being made, a post-effective amendment to this Registration Statement:
 

(i) to include any prospectus required by Section 10(a)(3) of the Securities Act;
 

(ii) to reflect in the prospectus any facts or events arising after the effective date of the Registration Statement (or the most recent post-effective amendment
thereof) which, individually or in the aggregate, represent a fundamental change in the information set forth in the Registration Statement. Notwithstanding the
foregoing, any increase or decrease in volume of securities offered (if the total dollar value of securities offered would not exceed that which was registered)
and any deviation from the low or high end of the estimated maximum offering range may be reflected in the form of prospectus filed with the Commission
pursuant to Rule 424(b) if, in the aggregate, the changes in volume and price represent no more than a 20% change in the maximum aggregate offering price set
forth in the “Calculation of Registration Fee” table in the effective Registration Statement; and

 
(iii) to include any material information with respect to the plan of distribution not previously disclosed in the Registration Statement or any material change to

http://www.sec.gov/Archives/edgar/data/1891101/000110465922019525/tm223251d1_ex3-1.htm
http://www.sec.gov/Archives/edgar/data/1891101/000110465922019525/tm223251d1_ex3-1.htm
http://www.sec.gov/Archives/edgar/data/1891101/000110465922019525/tm223251d1_ex3-2.htm
http://www.sec.gov/Archives/edgar/data/1891101/000110465922019525/tm223251d1_ex3-2.htm
http://www.sec.gov/Archives/edgar/data/1891101/000110465922019525/tm223251d1_ex4-1.htm
http://www.sec.gov/Archives/edgar/data/1891101/000110465922019525/tm223251d1_ex4-1.htm
http://www.sec.gov/Archives/edgar/data/1891101/000110465922019525/tm223251d1_ex10-8.htm
http://www.sec.gov/Archives/edgar/data/1891101/000110465922019525/tm223251d1_ex10-8.htm
http://www.sec.gov/Archives/edgar/data/1891101/000110465922019525/tm223251d1_ex10-9.htm
http://www.sec.gov/Archives/edgar/data/1891101/000110465922019525/tm223251d1_ex10-9.htm
http://www.sec.gov/Archives/edgar/data/1891101/000110465922019525/tm223251d1_ex10-10.htm
http://www.sec.gov/Archives/edgar/data/1891101/000110465922019525/tm223251d1_ex10-10.htm


such information in the Registration Statement;
 

provided, however, that paragraphs (a)(1)(i) and (a)(1)(ii) do not apply if the information required to be included in a post-effective amendment by those paragraphs is
contained in reports filed with or furnished to the Commission by the Registrant pursuant to Section 13 or Section 15(d) of the Exchange Act that are incorporated by
reference in the Registration Statement.

 
(2) That, for the purpose of determining any liability under the Securities Act, each such post-effective amendment shall be deemed to be a new registration statement
relating to the securities offered therein, and the offering of such securities at that time shall be deemed to be the initial bona fide offering thereof.

 
(3) To remove from registration by means of a post-effective amendment any of the securities being registered which remain unsold at the termination of the offering.

 
(b) The undersigned Registrant hereby undertakes that, for purposes of determining any liability under the Securities Act, each filing of the Registrant’s annual report pursuant
to Section 13(a) or Section 15(d) of the Exchange Act (and, where applicable, each filing of an employee benefit plan’s annual report pursuant to Section 15(d) of the Exchange
Act) that is incorporated by reference in the Registration Statement shall be deemed to be a new registration statement relating to the securities offered therein, and the offering
of such securities at that time shall be deemed to be the initial bona fide offering thereof.
 
(c) Insofar as indemnification for liabilities arising under the Securities Act may be permitted to directors, officers and controlling persons of the Registrant pursuant to the
foregoing provisions, or otherwise, the Registrant has been advised that in the opinion of the Commission such indemnification is against public policy as expressed in the
Securities Act and is, therefore, unenforceable. In the event that a claim for indemnification against such liabilities (other than the payment by the Registrant of expenses
incurred or paid by a director, officer or controlling person of the Registrant in the successful defense of any action, suit or proceeding) is asserted by such director, officer or
controlling person in connection with the securities being registered, the Registrant will, unless in the opinion of its counsel the matter has been settled by controlling precedent,
submit to a court of appropriate jurisdiction the question whether such indemnification by it is against public policy as expressed in the Securities Act and will be governed by
the final adjudication of such issue.
 

 

 
 SIGNATURES

 
Pursuant to the requirements of the Securities Act of 1933, the registrant certifies that it has reasonable grounds to believe that it meets all of the requirements for filing on
Form S-8 and has duly caused this registration statement to be signed on its behalf by the undersigned, thereunto duly authorized, in Salt Lake City, State of Utah, on the 18th of
April 2022.
 
 BRC Inc.
  

By: /s/ Thomas E. Davin
Name: Thomas E. Davin
Title: Co-Chief Executive Officer

 
POWER OF ATTORNEY

 
Each person whose signature appears below constitutes and appoints each of Evan Hafer and Thomas E. Davin as his or her true and lawful attorney-in-fact and agent, with full
power of substitution and revocation, for him or her and in his or her name, place and stead, in any and all capacities, to execute any or all amendments, including any post-
effective amendments and supplements to this Registration Statement, and any additional Registration Statement filed pursuant to Rule 462, and to file the same, with all
exhibits thereto, and other documents in connection therewith, with the Securities and Exchange Commission, granting unto each said attorney-in-fact and agent full power and
authority to do and perform each and every act and thing requisite and necessary to be done, as fully to all intents and purposes as he or she might or could do in person, hereby
ratifying and confirming all that each attorney-in-fact and agent, or his or her substitute or substitutes, may lawfully do or cause to be done by virtue hereof.
 

* * * *
 
Pursuant to the requirements of the Securities Act of 1933, as amended, this Registration Statement has been signed by the following persons in the capacities and on the dates
indicated below.
 

Signature  Title  Date
   

/s/ Evan Hafer  

Chief Executive Officer and Chairman of the Board of
Directors

(Co-Principal Executive Officer)  April 18, 2022
Evan Hafer     

   

/s/ Thomas E. Davin  
Co-Chief Executive Officer and Director 

(Co-Principal Executive Officer)  April 18, 2022
Thomas E. Davin     

   

/s/ Gregory J. Iverson  

Chief Financial Officer
(Principal Financial Officer and Principal Accounting

Officer)  April 18, 2022
Gregory J. Iverson     

   

/s/ Katy Dickson  
 

Director  April 18, 2022
Katy Dickson     

   
/s/ George Munoz  Director  April 18, 2022

George Munoz     
   

/s/ Roland Smith  Director  April 18, 2022
Roland Smith     

     
/s/ Steven Taslitz  Director  April 18, 2022

Steven Taslitz     
   



/s/ Glenn Welling  Director  April 18, 2022
Glenn Welling     
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601 Lexington Avenue
New York, NY 10022

United States
 

+1 212 446 4800
 

www.kirkland.com

Facsimile:
+1 212 446 4900

   
   

BRC Inc. April 18, 2022  
1144 S. 500 W   
Salt Lake City, UT 84101   
 
Re: Registration Statement on Form S-8 
 
Ladies and Gentlemen:
 
We are acting as special counsel to BRC Inc., a Delaware public benefit corporation (the “Company”), in connection with the proposed registration by the Company of up to
27,232,384 shares of its Class A common stock, par value $0.0001 per share (the “Plan Shares”), pursuant to the Company’s registration statement on Form S-8
(the “Registration Statement”) filed with the U.S. Securities and Exchange Commission (the “Commission”) on April 18, 2022 (the “Registration Statement”) under the
Securities Act of 1933, as amended (the “Securities Act”). Capitalized terms not otherwise defined herein shall have the meanings set forth in the Registration Statement.
 
In connection therewith, we have examined originals, or copies certified or otherwise identified to our satisfaction, of such documents, corporate records and other instruments
as we have deemed necessary for the purposes of this opinion, including (i) the corporate and organizational documents of the Company, including the Company’s Amended
and Restated Certificate of Incorporation filed with the Secretary of State of the State of Delaware on February 8, 2022, (ii) minutes and records of the proceedings of the
Company with respect to the issuance and sale of the Plan Shares, (iii) the BRC Inc. 2022 Omnibus Incentive Plan (the “Omnibus Incentive Plan”), (iv) the BRC Inc. 2022
Employee Stock Purchase Plan (the “ESPP” and, together with the Omnibus Incentive Plan, the “Plans”) and (v) the Registration Statement and the exhibits thereto.
 
For purposes of this opinion, we have assumed the authenticity of all documents submitted to us as originals, the conformity to the originals of all documents submitted to us as
copies and the authenticity of the originals of all documents submitted to us as copies. We have also assumed the legal capacity of all natural persons, the genuineness of the
signatures of persons signing all documents in connection with which this opinion is rendered, the authority of such persons signing on behalf of the parties thereto other than
the Company and the due authorization, execution and delivery of all documents by the parties thereto other than the Company. We have not independently established or
verified any facts relevant to the opinions expressed herein, but have relied upon statements and representations of officers and other representatives of the Company and others.
 
Based upon and subject to the foregoing qualifications, assumptions and limitations and the further limitations set forth below, we are of the opinion that when (i) the
Registration Statement related to the Plan Shares becomes effective under the Securities Act, (ii) when the Plan Shares have been duly issued in accordance with the terms of
the applicable Plan and the applicable award agreements thereunder, (iii) when the Plan Shares are duly countersigned by the Company’s registrar, and (iv) upon receipt by the
Company of the consideration to be paid therefor, the Plan Shares will be validly issued, fully paid and non-assessable.
 
Our advice on every legal issue addressed in this letter is based exclusively on the General Corporation Law of the State of Delaware (under which the Company is
incorporated).
 

Austin     Bay      Area      Beijing      Boston      Brussels      Chicago      Dallas      Hong Kong      Houston      London      Los Angeles      Munich      Paris      Shanghai
     Washington, D.C.

 

 

 
 

 
BRC Inc.
April 18, 2022
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Our opinions expressed above are subject to the qualifications that we express no opinion as to the applicability of, compliance with, or effect of (i) any bankruptcy, insolvency,
reorganization, fraudulent transfer, fraudulent conveyance, moratorium or other similar law or judicially developed doctrine in this area (such as substantive consolidation or
equitable subordination) affecting the enforcement of creditors’ rights generally, (ii) general principles of equity (regardless of whether enforcement is considered in a
proceeding in equity or at law), (iii) an implied covenant of good faith and fair dealing, (iv) public policy considerations which may limit the rights of parties to obtain certain
remedies, (v) any requirement that a claim with respect to any security denominated in other than U.S. dollars (or a judgment denominated in other than U.S. dollars in respect of
such claim) be converted into U.S. dollars at a rate of exchange prevailing on a date determined in accordance with applicable law, (vi) governmental authority to limit, delay or
prohibit the making of payments outside of the United States or in a foreign currency or currency unit and (vii) any laws except the General Corporation Law of the State of
Delaware. We advise you that issues addressed by this letter may be governed in whole or in part by other laws, but we express no opinion as to whether any relevant difference
exists between the laws upon which our opinions are based and any other laws which may actually govern.
 
In addition, in providing the opinions herein, we have relied, with respect to matters related to the Company’s existence, upon the certificates of officials of the Company, public
officials, and others as we have deemed appropriate.
 
We hereby consent to the filing of this opinion with the Commission as Exhibit 5.1 to the Registration Statement. In giving this consent, we do not thereby admit that we are in
the category of persons whose consent is required under Section 7 of the Securities Act or the rules and regulations of the Commission.
 
We do not find it necessary for the purposes of this opinion, and accordingly we do not purport to cover herein, the application of the securities or “Blue Sky” laws of the
various states to the issuance and sale of the Plan Shares.
 
This opinion is limited to the specific issues addressed herein, and no opinion may be inferred or implied beyond that expressly stated herein. This opinion speaks only as of the
date that the Registration Statement becomes effective under the Securities Act and we assume no obligation to revise or supplement this opinion after the date of effectiveness
should the General Corporation Law of the State of Delaware be changed by legislative action, judicial decision or otherwise after the date hereof.
 



 Sincerely,

 
 /s/ Kirkland & Ellis LLP

 
 KIRKLAND & ELLIS LLP
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[Form Of]
 

BRC INC.
2022 OMNIBUS INCENTIVE PLAN

 
RESTRICTED STOCK UNIT GRANT NOTICE

 
Pursuant to the terms and conditions of the BRC Inc. 2022 Omnibus Incentive Plan, as amended from time to time (the “Plan”), BRC Inc., a Delaware public benefit

corporation (the “Company”), hereby grants to the individual listed below (“you” or the “Participant”) the number of restricted stock units (the “RSUs”) set forth below. This
award of RSUs (this “Award”) is subject to the terms and conditions set forth herein, in the Restricted Stock Unit Agreement attached hereto as Exhibit A (the “Agreement”)
and in the Plan, each of which is incorporated herein by reference. Capitalized terms used but not defined herein shall have the meanings set forth in the Plan. In addition, as a
condition to receipt of the RSUs, you must execute and continue to comply with the Restrictive Covenant Agreement attached hereto as Exhibit B.
 
Type of Award: Restricted Stock Units
  
Participant:  
  
Date of Grant:  
  
Vesting Commencement Date:  
  
Total Number of Restricted Stock Units:  
  
Vesting Schedule:    Subject to Sections 3 and 6 of the Agreement, the Plan and the other terms and conditions set forth herein, the RSUs shall

vest according to the following schedule, so long as you remain continuously employed by the Company or an Affiliate from
the Date of Grant through each such vesting date (each, a “Vesting Date”):

 
By your signature below, you agree to be bound by the terms and conditions of the Plan, the Agreement and this Restricted Stock Unit Grant Notice (this “Grant

Notice”). You acknowledge that you have reviewed the Agreement, the Plan and this Grant Notice in their entirety and fully understand all provisions of the Agreement, the
Plan and this Grant Notice. You hereby agree to accept as binding, conclusive and final all decisions or interpretations of the Committee regarding any questions or
determinations arising under the Agreement, the Plan or this Grant Notice. This Grant Notice may be executed in one or more counterparts (including portable document format
(.pdf) and facsimile counterparts), each of which shall be deemed to be an original, but all of which together shall constitute one and the same agreement.
 

 

 

 
Notwithstanding any provision of this Grant Notice or the Agreement, if you have not executed this Grant Notice within 90 days following the Date of Grant set forth

above, your award may be forfeited.
 

[Signature Page Follows]
 

2 

 

 
IN WITNESS WHEREOF, the Company has caused this Grant Notice to be executed by an officer thereunto duly authorized, and Participant has executed this Grant

Notice, effective for all purposes as provided above.
 
 BRC INC.
 
 

By:  
Name:  
Title:  

 
 
 PARTICIPANT
 
 
  
 Name:
 

SIGNATURE PAGE TO
RESTRICTED STOCK UNIT GRANT NOTICE

 

 

 

 
EXHIBIT A

 
RESTRICTED STOCK UNIT AGREEMENT

 
This Restricted Stock Unit Agreement (together with the Grant Notice to which this Agreement is attached, this “Agreement”) is made as of the Date of Grant set

forth in the Grant Notice to which this Agreement is attached by and between BRC Inc., a Delaware corporation (the “Company”), and ____________ (the “Participant”).
Capitalized terms used but not specifically defined herein shall have the meanings specified in the Plan or the Grant Notice.



 
1.          Award.  In consideration of Participant’s past and/or continued employment with, or service to, the Company or an Affiliate and for other good and valuable

consideration, the receipt and sufficiency of which is hereby acknowledged, effective as of the Date of Grant set forth in the Grant Notice (the “Date of Grant”), the Company
hereby grants to Participant the number of RSUs set forth in the Grant Notice on the terms and conditions set forth in the Grant Notice, this Agreement and the Plan, which is
incorporated herein by reference as a part of this Agreement. In the event of any inconsistency between the Plan and this Agreement, the terms of the Plan shall control. To the
extent vested, each RSU represents the right to receive one Share, subject to the terms and conditions set forth in the Grant Notice, this Agreement and the Plan. Unless and
until the RSUs have become vested in the manner set forth in the Grant Notice, Participant will have no right to receive any Shares or other payments in respect of the RSUs.
Prior to settlement of this Award, the RSUs and this Award represent an unsecured obligation of the Company, payable only from the general assets of the Company.
 

2.          Vesting of RSUs. Except as otherwise set forth in Sections 3 or 6, the RSUs shall vest in accordance with the vesting schedule set forth in the Grant Notice. 
Unless and until the RSUs have vested in accordance with such vesting schedule, Participant will have no right to receive any dividends or other distribution with respect to the
RSUs.
 

3.          Termination and Forfeiture of RSUs.
 

(a)          Upon Participant’s Termination of Service prior to the vesting of all of the RSUs, any unvested RSUs (and all rights arising from such RSUs and from
being a holder thereof) will terminate automatically without any further action by the Company and will be forfeited without further notice and at no cost to the Company.
 

(b)          Notwithstanding the foregoing,
 

(i)            upon Participant’s Termination of Service by the Company or an Affiliate due to Participant’s death or Disability, the portion of the RSUs
which would have vested on the first Vesting Date following such Termination of Service shall immediately vest and be settled pursuant to Section 5 hereof, and any and all
then-unvested RSUs (and all rights arising from such RSUs and from being a holder thereof) will terminate automatically without any further action by the Company and will
be forfeited without further notice and at no cost to the Company; or
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(ii)           upon the occurrence of a Change in Control,

 
(A)          to the extent the RSUs are not assumed by the surviving entity in connection with such Change in Control, one-hundred percent

(100%) of the RSUs shall vest as of the date of such Change in Control and be settled pursuant to Section 5 hereof; or
 

(B)           to the extent the RSUs are assumed by the surviving entity in connection with such Change in Control, upon Participant’s
Termination of Service by the Company or an Affiliate without Cause or Participant’s resignation for Good Reason within the period that is three months prior to or twelve (12)
month’s following period following such Change in Control, one-hundred percent (100%) of the RSUs shall vest as of the date of such Termination of Service (or, if later, the
date of the Change in Control) and be settled pursuant to Section 5 hereof.
 

(c)          For purposes of this Section 3:
 

(i)            “Good Reason” shall mean the occurrence, without Participant’s written consent, of: (A) a materially adverse change in Participant’s
reporting obligations; (B) a materially adverse diminution in Participant’s employment duties, responsibilities or authority, or the assignment to Participant of duties that are
materially and adversely inconsistent with his or her position; (C) any reduction in base salary other than any reduction of up to 20% that affects all officers of the Company;
provided, that Participant may terminate his or her employment for Good Reason only if (x) within ninety (90) days of the date Participant has actual knowledge of the
occurrence of an event of Good Reason, Participant provides written notice to the Company specifying such event, (y) the Company does not cure such event within sixty (60)
days of such notice for other events and (z) Participant actually terminates his or her employment within thirty (30) business days of the end of such cure period
 

4.          Dividend Equivalents. In the event that the Company declares and pays a dividend in respect of its outstanding Shares and, on the record date for such
dividend, Participant holds RSUs granted pursuant to this Agreement that have not been settled, the Company shall record the amount of such dividend in a bookkeeping
account and pay to Participant an amount in cash equal to the cash dividends Participant would have received if Participant was the holder of record, as of such record date, of a
number of Shares equal to the number of RSUs held by Participant that have not been settled as of such record date, such payment to be made on the date on which such RSUs
are settled in accordance with Section 5 (the “Dividend Equivalents”). For purposes of clarity, if the RSUs (or any portion thereof) are forfeited by Participant pursuant to the
terms of this Agreement, then Participant shall also forfeit the Dividend Equivalents, if any, accrued with respect to such forfeited RSUs. No interest will accrue on the
Dividend Equivalents between the declaration and payment of the applicable dividends and the settlement of the Dividend Equivalents.
 

5.          Settlement of RSUs. As soon as administratively practicable following the vesting of RSUs pursuant to Section 2 or Section 3, but in no event later than 30
days after such vesting date, the Company shall deliver to Participant a number of Shares equal to the number of RSUs subject to this Award. All Shares issued hereunder shall
be delivered either by delivering one or more certificates for such shares to Participant or by entering such shares in book-entry form, as determined by the Committee in its sole
discretion. The value of Shares shall not bear any interest owing to the passage of time. Neither this Section 5 nor any action taken pursuant to or in accordance with this
Agreement shall be construed to create a trust or a funded or secured obligation of any kind.
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6.          Restrictive Covenants. Notwithstanding any provision in this Agreement or the Plan to the contrary, in the event the Committee determines that Participant has

failed to abide by the provisions of any confidentiality, non-competition or non-solicitation covenant in any agreement by and between the Company or any Affiliate and
Participant (including, without limitation, those set forth in Exhibit B), then all RSUs that have not been settled as of the date of such determination (and all rights arising from
such RSUs and from being a holder thereof) will terminate automatically without any further action by the Company and will be forfeited without further notice and at no cost
to the Company.
 

7.          Tax Withholding. To the extent that the receipt, vesting or settlement of this Award results in compensation income or wages to Participant for federal, state,
local and/or foreign tax purposes, Participant shall make arrangements satisfactory to the Company regarding the payment of, any income tax, social insurance contribution or
other applicable taxes that are required to be withheld in respect of this Award, which arrangements include the delivery of cash or cash equivalents, Shares (including
previously owned Shares (which is not subject to any pledge or other security interest), net settlement, a broker-assisted sale, or other cashless withholding or reduction of the
amount of shares otherwise issuable or delivered pursuant to this Award), other property, or any other legal consideration the Committee deems appropriate. If such tax
obligations are satisfied through net settlement or the surrender of previously owned Shares, the maximum number of Shares that may be so withheld (or surrendered) shall be
the number of Shares that have an aggregate Fair Market Value on the date of withholding or surrender equal to the aggregate amount of such tax liabilities determined based on
the greatest withholding rates for federal, state, local and/or foreign tax purposes, including payroll taxes, that may be utilized without creating adverse accounting treatment for
the Company with respect to this Award, as determined by the Committee. Any fraction of a Share required to satisfy such tax obligations shall be disregarded and the amount



due shall be paid instead in cash to the Participant. Participant acknowledges that there may be adverse tax consequences upon the receipt, vesting or settlement of this Award
or disposition of the underlying shares and that Participant has been advised, and hereby is advised, to consult a tax advisor. Participant represents that Participant is in no
manner relying on the Board, the Committee, the Company or an Affiliate or any of their respective managers, directors, officers, employees or authorized representatives
(including attorneys, accountants, consultants, bankers, lenders, prospective lenders and financial representatives) for tax advice or an assessment of such tax consequences.
 

8.          Employment Relationship. For purposes of this Agreement, Participant shall be considered to be employed by the Company or an Affiliate as long as
Participant remains an employee of any of the Company, an Affiliate or a corporation or other entity (or a parent or subsidiary of such corporation or other entity) assuming or
substituting a new award for this Award.
 

9.          Non-Transferability.  During the lifetime of the Participant, the RSUs may not be sold, pledged, assigned or transferred in any manner other than by will or the
laws of descent and distribution, unless and until the Shares underlying the RSUs have been issued, and all restrictions applicable to such shares have lapsed. Neither the RSUs
nor any interest or right therein shall be liable for the debts, contracts or engagements of Participant or his or her successors in interest or shall be subject to disposition by
transfer, alienation, anticipation, pledge, encumbrance, assignment or any other means, whether such disposition be voluntary or involuntary or by operation of law by
judgment, levy, attachment, garnishment or any other legal or equitable proceedings (including bankruptcy), and any attempted disposition thereof shall be null and void and of
no effect, except to the extent that such disposition is permitted by the preceding sentence.
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10.       Compliance with Applicable Law . Notwithstanding any provision of this Agreement to the contrary, the issuance of Shares hereunder will be subject to

compliance with all applicable requirements of applicable law with respect to such securities and with the requirements of any stock exchange or market system upon which the
Shares may then be listed. No Shares will be issued hereunder if such issuance would constitute a violation of any applicable law or regulation or the requirements of any stock
exchange or market system upon which the Shares may then be listed. In addition, Shares will not be issued hereunder unless (a) a registration statement under the Securities
Act is in effect at the time of such issuance with respect to the shares to be issued or (b) in the opinion of legal counsel to the Company, the shares to be issued are permitted to
be issued in accordance with the terms of an applicable exemption from the registration requirements of the Securities Act. The inability of the Company to obtain from any
regulatory body having jurisdiction the authority, if any, deemed by the Company’s legal counsel to be necessary for the lawful issuance and sale of any Shares hereunder will
relieve the Company of any liability in respect of the failure to issue such shares as to which such requisite authority has not been obtained. As a condition to any issuance of
Shares hereunder, the Company may require Participant to satisfy any requirements that may be necessary or appropriate to evidence compliance with any applicable law or
regulation and to make any representation or warranty with respect to such compliance as may be requested by the Company.
 

11.       Rights as a Stockholder. Participant shall have no rights as a stockholder of the Company with respect to any Shares that may become deliverable hereunder
unless and until Participant has become the holder of record of such Shares, and no adjustments shall be made for dividends in cash or other property, distributions or other
rights in respect of any such Shares, except as otherwise specifically provided for in the Plan or this Agreement.
 

12.       Execution of Receipts and Releases. Any issuance or transfer of Shares or other property to Participant or Participant’s legal representative, heir, legatee or
distributee, in accordance with this Agreement shall be in full satisfaction of all claims of such Person hereunder. As a condition precedent to such payment or issuance, the
Company may require Participant or Participant’s legal representative, heir, legatee or distributee to execute (and not revoke within any time provided to do so) a release and
receipt therefor in such form as it shall determine appropriate; provided, however, that any review period under such release will not modify the date of settlement with respect
to vested RSUs.
 

13.       No Right to Continued Employment, Service or Awards. Nothing in the adoption of the Plan, nor the award of the RSUs thereunder pursuant to the Grant
Notice and this Agreement, shall confer upon Participant the right to continued employment by, or a continued service relationship with, the Company or any Affiliate, or any
other entity, or affect in any way the right of the Company or any such Affiliate, or any other entity to terminate such employment or other service relationship at any time.
Unless otherwise provided in a written employment agreement or by applicable law, Participant’s employment by the Company, or any such Affiliate, or any other entity shall
be on an at-will basis, and the employment relationship may be terminated at any time by either Participant or the Company, or any such Affiliate, or other entity for any reason
whatsoever, with or without cause or notice. Any question as to whether and when there has been a termination of such employment, and the cause of such termination, shall be
determined by the Committee or its delegate, and such determination shall be final, conclusive and binding for all purposes. The grant of the RSUs is a one-time benefit that was
made at the sole discretion of the Company and does not create any contractual or other right to receive a grant of restricted stock units or other Awards or any payment or
benefits in the future, including any adjustment to wages, overtime, benefits or other compensation. Any future Awards will be granted at the sole discretion of the Company.
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14.       Notices. All notices and other communications under this Agreement shall be in writing and shall be delivered to the parties at the following addresses (or at

such other address for a party as shall be specified by like notice):
 

If to the Company, unless otherwise designated by the Company in a written notice to Participant (or other holder):
 

BRC Inc.
attn.: General Counsel
1144 500 W.
Salt Lake City, Utah 84101

 
If to the Participant, at Participant’s last known address on file with the Company.

 
Any notice that is delivered personally or by overnight courier or telecopier in the manner provided herein shall be deemed to have been duly given to Participant when it is
mailed by the Company or, if such notice is not mailed to the Participant, upon receipt by the Participant. Any notice that is addressed and mailed in the manner herein provided
shall be conclusively presumed to have been given to the party to whom it is addressed at the close of business, local time of the recipient, on the fourth day after the day it is so
placed in the mail.
 

15.       Consent to Electronic Delivery; Electronic Signature. In lieu of receiving documents in paper format, Participant agrees, to the fullest extent permitted by
law, to accept electronic delivery of any documents that the Company may be required to deliver (including, but not limited to, prospectuses, prospectus supplements, grant or
award notifications and agreements, account statements, annual and quarterly reports and all other forms of communications) in connection with this and any other Award made
or offered by the Company. Electronic delivery may be via a Company electronic mail system or by reference to a location on a Company intranet to which Participant has
access. Participant hereby consents to any and all procedures the Company has established or may establish for an electronic signature system for delivery and acceptance of
any such documents that the Company may be required to deliver, and agrees that his or her electronic signature is the same as, and shall have the same force and effect as, his
or her manual signature.
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16.       Agreement to Furnish Information. Participant agrees to furnish to the Company all information requested by the Company to enable it to comply with any

reporting or other requirement imposed upon the Company by or under any applicable statute or regulation.
 

17.       Entire Agreement; Amendment . This Agreement constitutes the entire agreement of the parties with regard to the subject matter hereof, and contains all the
covenants, promises, representations, warranties and agreements between the parties with respect to the RSUs granted hereby; provided¸ however, that the terms of this
Agreement shall not modify and shall be subject to the terms and conditions of any employment, consulting and/or severance agreement between the Company (or an Affiliate
or other entity) and Participant in effect as of the date a determination is to be made under this Agreement. Without limiting the scope of the preceding sentence, except as
provided therein, all prior understandings and agreements, if any, among the parties hereto relating to the subject matter hereof are hereby null and void and of no further force
and effect. The Committee may, in its sole discretion, amend this Agreement from time to time in any manner that is not inconsistent with the Plan; provided, however, that
except as otherwise provided in the Plan or this Agreement, any such amendment that materially and adversely reduces the rights of Participant shall be effective only if it is in
writing and signed by both Participant and an authorized officer of the Company.
 

18.       Severability and Waiver. If a court of competent jurisdiction determines that any provision of this Agreement is invalid or unenforceable, then the invalidity or
unenforceability of such provision shall not affect the validity or enforceability of any other provision of this Agreement, and all other provisions shall remain in full force and
effect. Waiver by any party of any breach of this Agreement or failure to exercise any right hereunder shall not be deemed to be a waiver of any other breach or right. The
failure of any party to take action by reason of such breach or to exercise any such right shall not deprive the party of the right to take action at any time while or after such
breach or condition giving rise to such rights continues.
 

19.       Company Recoupment of Awards . Participant’s rights with respect to this Award shall in all events be subject to (a) all rights that the Company may have
under any Company recoupment policy or any other agreement or arrangement with the Participant, and (b) all rights and obligations that the Company may have regarding the
clawback of “incentive-based compensation” under Section 10D of the Exchange Act and any applicable rules and regulations promulgated thereunder form time to time by the
U.S. Securities and Exchange Commission.
 

20.       Governing Law. THIS AGREEMENT SHALL BE GOVERNED BY AND CONSTRUED IN ACCORDANCE WITH THE LAWS OF THE STATE OF
DELAWARE APPLICABLE TO CONTRACTS MADE AND TO BE PERFORMED THEREIN, EXCLUSIVE OF THE CONFLICT OF LAWS PROVISIONS OF
DELAWARE LAW.
 

21.       Successors and Assigns. The Company may assign any of its rights under this Agreement without Participant’s consent. This Agreement will be binding upon
and inure to the benefit of the successors and assigns of the Company. Subject to the restrictions on transfer set forth herein and in the Plan, this Agreement will be binding upon
Participant and Participant’s beneficiaries, executors, administrators and the Person(s) to whom the RSUs may be transferred by will or the laws of descent or distribution.
 

A-6 

 

 
22.       Headings; References; Interpretation. Headings are for convenience only and are not deemed to be part of this Agreement. The words “hereof,” “herein” and

“hereunder” and words of similar import, when used in this Agreement, shall refer to this Agreement as a whole and not to any particular provision of this Agreement. All
references herein to Sections shall, unless the context requires a different construction, be deemed to be references to the Sections of this Agreement. The word “or” as used
herein is not exclusive and is deemed to have the meaning “and/or.” All references to “including” shall be construed as meaning “including without limitation.” Unless the
context requires otherwise, all references herein to a law, agreement, instrument or other document shall be deemed to refer to such law, agreement, instrument or other
document as amended, supplemented, modified and restated from time to time to the extent permitted by the provisions thereof. All references to “dollars” or “$” in this
Agreement refer to United States dollars. Whenever the context may require, any pronouns used herein shall include the corresponding masculine, feminine or neuter forms,
and the singular form of nouns and pronouns shall include the plural and vice versa. Neither this Agreement nor any uncertainty or ambiguity herein shall be construed or
resolved against any party hereto, whether under any rule of construction or otherwise. On the contrary, this Agreement has been reviewed by each of the parties hereto and
shall be construed and interpreted according to the ordinary meaning of the words used so as to fairly accomplish the purposes and intentions of the parties hereto.
 

23.       Counterparts.  The Grant Notice may be executed in one or more counterparts, each of which shall be deemed an original and all of which together shall
constitute one instrument. Delivery of an executed counterpart of the Grant Notice by facsimile or portable document format (.pdf) attachment to electronic mail shall be
effective as delivery of a manually executed counterpart of the Grant Notice.
 

24.       Section 409A. Notwithstanding anything herein or in the Plan to the contrary, the RSUs granted pursuant to this Agreement are intended to be exempt from the
applicable requirements of Section 409A of the Code and shall be limited, construed and interpreted in accordance with such intent. For purposes of Section 409A of the Code,
each payment of compensation under this Agreement shall be treated as a separate payment of compensation for purposes of Section 409A of the Code.  Nevertheless, to the
extent that the Committee determines that the RSUs may not be exempt from Section 409A of the Code, then, if Participant is deemed to be a “specified employee” within the
meaning of Section 409A of the Code, as determined by the Committee, at a time when Participant becomes eligible for settlement of the RSUs upon his “separation from
service” within the meaning of Section 409A of the Code, then to the extent necessary to prevent any accelerated or additional tax under Section 409A of the Code, such
settlement will be delayed until the earlier of: (a) the date that is six months following Participant’s separation from service and (b) Participant’s death. Notwithstanding the
foregoing, the Company and its Affiliates make no representations that the RSUs provided under this Agreement are exempt from or compliant with Section 409A of the Code
and in no event shall the Company or any Affiliate be liable for all or any portion of any taxes, penalties, interest or other expenses that may be incurred by Participant on
account of non-compliance with Section 409A of the Code.
 

[Remainder of Page Intentionally Blank]
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Exhibit 23.1
 

Consent of Independent Registered Public Accounting Firm
 
We consent to the incorporation by reference in the Registration Statement (Form S-8) pertaining to the registration of Class A common stock pursuant to the BRC Inc. 2022
Omnibus Incentive Plan and BRC Inc. 2022 Employee Stock Purchase Plan of our report dated March 16, 2022, with respect to the consolidated financial statements of
Authentic Brands LLC included in the Form 10-K of BRC Inc. for the year ended December 31, 2021, filed with the Securities and Exchange Commission.
 
/s/ Ernst & Young LLP
 
San Antonio, Texas
 
April 18, 2022
 

 

 



Exhibit 23.2
 

Consent of Independent Registered Public Accounting Firm
 
BRC Inc. 
Salt Lake City, Utah
 
We hereby consent to the incorporation by reference in the Registration Statement (Form S-8) of our report dated April 10, 2020, except for the segment information described
in Note 2, as to which the date is November 10, 2021, relating to the consolidated financial statements of Authentic Brands, LLC, which is contained in the Form 10-K of BRC
Inc. for the year ended December 31, 2021, filed with the Securities and Exchange Commission.
 
/s/ BDO USA, LLP
 
Houston, Texas
 
April 18, 2022
 

 



Exhibit 107
 

Calculation of Filing Fee Tables
 

Form S-8
(Form Type)

 
BRC Inc.

(Exact Name of Registrant as Specified in its Charter)
 

Table 1: Newly Registered Securities
 

 Security
Type

Security Class Title Fee
Calculation

or Carry
Forward

Rule

Amount
Registered(1)

Proposed
Maximum
Offering
Price Per
Security

Maximum
Aggregate Offering

Price

Fee Rate Amount of
Registration Fee

Fees to be
Paid

Equity Class A common stock,
$0.0001 par value per share,

reserved for issuance under the
BRC Inc. 2022 Omnibus

Incentive Plan

Rule 457(c) and
Rule 457(h)

22,718,337
shares(2)

$24.24(3) $550,692,488.88(3) 0.0000927 $51,049.19

Fees to be
Paid

Equity Class A common stock,
$0.0001 par value per share,

reserved for issuance under the
BRC Inc. 2022 Employee

Stock Purchase Plan

Rule 457(c) and
Rule 457(h)

4,514,047
shares(4)

$24.24(3) $109,420,499.28(3) 0.0000927 $10,143.28

  Total Offering Amounts $660,112,988.16  $61,192.47
  Total Fees Previously Paid   —
  Net Fee Due   $61,192.47

 
(1) Pursuant to Rule 416(a) of the Securities Act of 1933, as amended (the “Securities Act”), this Registration Statement also covers such additional and

indeterminate number of securities as may become issuable pursuant to the provisions of the BRC Inc. 2022 Omnibus Incentive Plan (the “Omnibus Incentive
Plan”) and the BRC Inc. 2022 Employee Stock Purchase Plan (the “ESPP”) by reason of any stock dividend, stock split, recapitalization or any other similar
transaction effected without the Registrant’s receipt of consideration which results in an increase in the number of outstanding shares of Class A common stock,
par value $0.0001 per share (the “Common Stock”).

(2) Represents shares of Common Stock reserved for issuance under the Omnibus Incentive Plan, shares of Common Stock that may again become available for
delivery with respect to awards under the Omnibus Incentive Plan pursuant to the share counting, share recycling and other terms and conditions of the
Omnibus Incentive Plan, and shares of common stock that may become reserved and available for delivery with respect to awards under the Omnibus Incentive
Plan pursuant to the Omnibus Incentive Plan’s “evergreen” provision. In general, to the extent that any awards under the Omnibus Incentive Plan are forfeited,
cancelled, terminated or expire for any reason before being exercised or settled in full in shares of Common Stock, if any awards are settled in cash or if shares
issued under the Omnibus Incentive Plan are reacquired by the Registrant pursuant to a forfeiture provision, repurchase right or for any other reason, those
shares will again become available for issuance under the Omnibus Incentive Plan, as will shares applied to pay the exercise or purchase price of an award or to
satisfy tax withholding obligations related to any award.

(3) Estimated solely for the purpose of calculating the registration fee pursuant to Rules 457(c) and 457(h) of the Securities Act of 1933, as amended, and based
upon the average of the high and low prices of shares of Common Stock as reported on the New York Stock Exchange on April 14, 2022.

(4) Represents shares of Common Stock reserved for issuance under the ESPP and shares of Common Stock that may become reserved and available for delivery
with respect to awards under the ESPP pursuant to the ESPP’s “evergreen” provision.

 

 

 


